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Background to plaintiff's summary judgment application 

[1] The plaintiff (MVDW) and the defendants entered into an agreement 

(recorded by a letter signed and dated 26 April 2010) in respect of building and 

renovation work to be undertaken in Parnell, Auckland. MVDW said it was a 

construction contract. The defendants say it was an agreement for MVDW to price 

up some proposed renovation works. 

[2] On 3 1 May 2010, the day before MVDW was due to commence building 

work on the defendants' property, the defendants advised they wished to delay 

commencement of the project. In late June 2010 MVDW became aware that the 

defendants engaged another building contractor to carry out the work. 

[3] A dispute ensued regarding payments claimed by the MVDW to be owing. 

[4] On or around 13 December 2010 MVDW referred the dispute to adjudication 

under the Construction Contracts Act 2002 (the Act) and made an application to 

Building Disputes Tribunal Limited (BDT), an authorised nominating body, for the 

appointment of an adjudicator. 

( 

[5] On or around 14 December 2010 BDT issued a notice of nomination which 

nominated Mr J Walton, an Auckland barrister as the adjudicator. MVDW having 

paid Mr Walton security for fees on that date, Mr Walton accepted appointment as 

adjudicator. 

[6] MVDW's adjudication claim was served the following day and the 

defendants filed a response on 21 December 2010. 

[7] On 14 January 2011 Mr Walton issued his determination. In that he held 

there was a binding construction contract between the parties which had been 

breached by the defendants. He held that the defendants were liable to pay MVDW 

the sum of $85,466.83 (including GST) for their breach of the contract and $10,000 

(including GST) on account of Mr Walton's fees, which had been paid in full by 

MVDW. 



[8] The determination held that the sum of $95,466.83 (including GST) was due 

within two days, but the defendants refused to pay that sum. 

[9] On or around 24 January 2011 MVDW filed a Notice of Claim in the District 

Court. Upon the application of the defendants the proceeding was transferred to this 

Court. In this Court MVDW has filed an application for summary judgment; its case 

is that the defendants have no defence to its claim. The defendants contend they do 

have a genuine arguable defence upon the grounds: 

(a) The determination on which MVDW's claim is based is invalid as 

there was no construction contract between the parties. 

C 
(b) Mr Walton exceeded his statutory jurisdiction. 

[ 1 OJ MVDW responds: 

(a) Jurisdictional challenges to the determination are properly the subject 

of an application for judicial review, and are not able to be raised 

upon a summary judgment application. 

(b) Mr Walton considered and ruled on the issue of whether or not the 

parties entered into a construction contract and therefore it is not open 

to the defendants to deny summary judgment by raising a dispute 

which have been dealt with by the adjudicator. Moreover the 

evidence is that a binding contract was concluded. 

( c) Mr Walton acted within his jurisdiction by determining that MVDW 

was entitled to damages for breach of contract by the defendants. 

[ 11] MVDW's case concerns the interpretation of the Act, and the purpose of the 

Act. It submits that in this case a challenge to the jurisdiction of Mr Walton should 

be pursued by a judicial review proceeding. MVDW adopts the position that an 

amount determined by an adjudicator to be owing is a debt created by the Act and 

exists independently of the parties' rights under the construction contract. MVDW's 

application for summary judgment is made pursuant to s 59 of the Act which 



provides that if a party fails to pay the amount determined by an adjudicator then the 

other party can recover the amount due by application to a Court. Therefore an 

adjudicator's determination can be enforced by a judgment obtained in a Court. The 

adjudicator's determination continues to be binding even though a party may apply 

for a judicial review of the determination. Also s 79 of the Act prevents the raising 

of a counterclaim set off or cross demand as a defence to any claim to enforce 

determination. In short the enforcement provisions are consistent with the purpose 

of allowing a successful party a means of obtaining judgment, regardless of whether 

a judicial review or separate proceedings have been commenced and in 

circumstances where the raising of counterclaims, set off or cross demands is 

prevented. The purpose is to ensure the successful party is entitled to payment. 

C 
[ 12] The present case is not about the usual disputes concemmg payment 

schedules submitted but not accepted as payable. This dispute concerns a claim for 

recovery against the defendants of an unpaid portion of an amount claimed for 

damages. The Act has introduced forms and processes, observation of which will 

define the outcome. Usually payment will be required if the response process is not 

observed. But the Act is a pay now, argue later process in the outcome of which 

reassessment and adjustments can be made but thereafter payment has to been 

forthcoming. 

l 
[ 13] In this case, before Mr Walton, the defendants argued there was no 

construction contract. Directly they challenged the adjudicator's right to adjudicate. 

This notwithstanding Mr Walton held that he did have authority to determine his own 

jurisdiction, he finding there was a binding and enforceable construction contract. 

[14] MVDW submits the defendants 'cannot now oppose judgment being entered 

on the very grounds which were raised before the adjudicator. Otherwise, to allow 

the defendants to defend on this basis would be contrary to s 59 of the Act which 

allows recovery of a determined sum as a "debt due" and would run counter to the 

purpose and intent of the Act. It would mean, submits Mr Taylor, that a defendant 

could successfully oppose proceedings for the recovery of a determined sum on 

grounds of opposition that raise any matter in dispute in the adjudication between the 

parties - that such would defeat the purpose of the Act. 



[ 15] Regardless MVDW's position is that there is clear evidence of a binding and 

enforceable construction contract supporting the adjudicator's determination that 

there was such. 

( 

[16] Mr Taylor submits that a claim for damages is a claim under the contract, and 

that the purpose of a damages claim is to put a claimant party in the position it would 

have been, but for the def end ants' breach. Otherwise, he submits, there would be no 

circumstances in which a party to a construction contract could seek compensation 

for breach by another party by utilising the adjudication procedure under the Act. 

Mr Taylor submits a claim for breach of contract invariably involves a claim for 

damages. Otherwise, an adjudicator would have no jurisdiction to determine claims 

for damages arising from breach of contract for failure to complete work on time, 

failure to perform work to the required standard, or failure to remedy defective work. 

Such, submits Mr Taylor, is not the intention of the Act; that the Act is not limited to 

adjudication of disputes over money. Whilst part 2 of the Act deals more regularly 

with payment claims, schedules and schedule demands, part 3 deals more generally 

with the amounts claimed and of the rights and obligations of parties under a 

construction contract. 

The adjudicator's determination 

[ 1 7] It is dated 14 January 2011. It notes: 

Nature of dispute 

The disputes relates to whether or not there was a construction contract 
between the builder and the owners for construction work at the owner's 
property . . . and whether or not the owners breached that contract by 
engaging another builder to carry out the work. 

[ 18] The adjudicator recorded by way of background that the owners had argued 

that there was no construction contract in place, and therefore there was no 

jurisdiction to refer the dispute to adjudication. 

[19] The adjudicator referred to having received witness statements for and on 

behalf of the builder together with records detailing the builder's costs, and plans for 



the proposed alterations. The adjudicator records that the owner's response 

comprised the statement: 

The respondents say: 

(a) No construction contract was entered into between them and the 
claimant. 

(b) There is no jurisdiction for an adjudication under the Construction 
Contracts Act 2002 in relation to the claimant's claim. 

C 

[20] In a covering letter counsel for the owner's Mr Toebes reserved his client's 

position on jurisdiction and commented that the response was filed 'under protest'. 

Mr Toebes also referred to his letters of 20 July, 17 August and 22 September 2010 

sent by him to the builder on his client's behalf. 

[21] In response to the adjudicator's request for further submissions Mr Toebes 

provided copies of his earlier referred to letters and specifically observed in his 

covering letter that "the purpose of these letters was not to establish or prove that no 

construction contract was entered into, but simply to record that position which has 

throughout been the position of [owner's]. 

[22] In response to the adjudicator's request for further submissions, none were 

forthcoming. 

(_ 
[23] The adjudicator addressed the issue of jurisdiction in his determination. He 

noted that Mr Toebes' objection to jurisdiction took two forms: 

(a) That adjudicators have no jurisdiction to determine their own 

jurisdiction. 

(b) There is no construction contract between the parties, or rather there is 

no contract at all. 

[24] He noted Mr Toebes did not file detailed submissions on either point. He 

said therefore he had to rely almost entirely on the facts as outlined in the claim and 

as provided by the builder's account. 



[25] The adjudicator agreed that if there was no construction contract then there is 

no jurisdiction. He said however that adjudicator's must be satisfied that there is, in 

fact, a contract to which the Act applies. Otherwise, he said it would be a hopeless 

situation if every application for adjudication had to be first referred to Court if there 

was a challenge to the existence of a qualifying contract. Referring to Keating on 

Construction Contracts I he recorded: 

As a matter of practice where the adjudicator's jurisdiction is contested it is 
submitted that the appropriate approach is for the adjudicator to enquire into 
his jurisdiction and if he is satisfied that he has jurisdiction he should 
continue with the adjudication unless or until a Court orders otherwise. 

C 
[26] Referring to the New Zealand case of Patel v Pearson 2 the adjudicator noted 

that Miller J referred to the extract from Keating and looked at NSW and UK cases 

on the issue. He then commented that, as an adjudicator's jurisdiction derives from 

the agreement of the parties, adjudicator's must be able to enquire into the nature and 

validity of that agreement 3: 

At the same time, the legislator contemplated that adjudicators will 
determine matters going to jurisdiction, and that the District Court will 
become involved only after the adjudication has been completed. The entire 
point of the legislation is prompt and inexpensive dispute resolution. For 
these reasons, I accept that an adjudication and result in determination are 
previously binding until this Court on judicial review, or the District Court 
under section 74, determines otherwise. 

[27] The adjudicator then referred to the case of Origin Energy Resources (Kupe) 

Limited v Tenix Alliance New Zealand Limited. 4 As the arbitrator noted that case 

concerned a contract which was arguably subject to international arbitration. In that 

case Potter J commented: 

[27] I consider the appropriate procedure is for the matter to proceed to 
adjudication before the appointed adjudicator, for the parties to make their 
submissions to the adjudicator and for him to determine the issue of 
jurisdiction as he thinks fit. Depending on the outcome of that determination 
the matter may well come back to the High Court on an application for 
judicial review by Origin or possibly by Tenix. The High Court will then be 
asked to review the determination of the adjudicator and will have the 
benefit of his adjudication and the reasons for it. 

1 Keating on Construction Contracts, glh Edition at paragraph 17 - 019. 
2 CIV 2008-485-2571, High Court Wellington, 29 April 2009. 
3 See para [ 45] of the judgment. 
4 Auckland High Court, CIV 2010-404-106, 19 January 2010. 



[28] I accept that in the long run this process may prove more time 
consuming than the one Origin seeks to implement by means of the order it 
has sought from the Court in its interlocutory application, but I consider it is 
the appropriate process given the purpose and intent of the Act. 

[28] The adjudicator concluded that while the Act is silent on the issue of 

adjudicator's determining their own jurisdiction as a matter of practice, adjudicator's 

must tum their minds to the issue of jurisdiction. Where the adjudicator's finding on 

jurisdiction is challenged, then it is a matter for the challenging party to raise the 

issue in Court. He added that pending a finding by a Court, an adjudicator's finding 

on jurisdiction must be provisionally binding. 

[29] The adjudicator noted that one of the purposes of the Act is to provide for the 

speedy resolution of disputes. He said, as Miller J observed in the Patel case, that if 

there is in fact no contract, that is one of the grounds upon which the enforcement of 

a determination can be resisted in terms of s 74; that it was always open to an 

aggrieved party to refer the matter to the High Court for judicial review. 

[30] The adjudicator then considered whether there was a construction contract in 

place between the parties. He noted he was without submissions from Mr Toebes 

save to record a comment from counsel that the discussions between the builder and 

the owners were only "preliminary discussions". Mr Toebes added that there was an 

alteration budget of $350,000 - $450,000 which he alleged was known to the builder; 

that the letter of 26 April contained no price for the works; and the preliminary 

budget submitted subsequently showed a total cost of $799,482. Mr Toebes 

commented that the preliminary budget was not confirmed and was never going to 

be. The adjudicator responded that Mr Toebes' assertions fell somewhat short of 

compelling legal submission; the fact that the preliminary budget would never be 

agreed, did not mean that there was no binding contract in place. 

[31] The adjudicator considered the issue turned on the interpretation of the letter 

of 26 April 2010. 

[32] The builder said before 26 April 2010 several meetings had taken place 

between the owners, the builder and the architect. At those, designs were discussed 

as was the timing of the project. Mr Toebes asserted that the builder knew of the 



owners' budget for the work. The builder asserts he did not know of the budget. The 

adjudicator considered the issue was not determinative, He said most construction 

contracts recognised budgets and allowed for variations to the work, and for price 

adjustments; that it was not uncommon, particularly in renovation projects, for the 

price to be unfixed and for payment to be determined as work progressed, either by 

agreed quotes at each stage, or on a charge-up or remeasured basis. 

[33] The builder alleged that at the end of the first meeting he was asked by the 

owners to provide them with a copy of his terms and conditions. It was the next 

meeting on 26 April which culminated in the builder and the owners (by Mr Walker) 

signing the letter of 26 April. 

[34] The adjudicator then considered whether the letter of 26 April records a 

common understanding sufficient to comprise a binding agreement. He noted the 

letter: 

(a) Identified the work in question. 

(b) Set out a basis for pricing and contained margins and rates for various 

activities, and referred to a preliminary budget, and quotes "once 

detailing and specification had been completed", which included clear 

recognition that considerable detail was yet to be settled. 

(c) Dealt with insurance. 

( d) Provided for payments on the 20th of the month, with provision for 

late payment interest and retention of title. 

( e) Referred to the Master Builders form of contract to be signed by the 

parties, with provision for dispute resolution. 

(f) Offered a Masters Builders Guarantee. 

[35] The adjudicator concluded the letter set out a clear framework on which a 

formal contract could later be drafted. He said Mr Walker discussed the letter with 



his wife and signed adjacent to the word "Accepted". The architect was also in 

attendance and commented that he felt that there was a binding contract in place. 

( 

[36] It appeared to the adjudicator that only once the builder subsequently 

provided the preliminary budget that the owners appeared to get "cold feet" and 

engaged another builder, rather than working through "with the builder and agreeing 

a design and specification which did fit within their budget expectations". He said 

there was no impediment on the owners agreeing to a reduced scope and detail with 

the builder which fitted their needs. He noted owners were aware that the builder 

was carrying out work under the contract which he believed was in place. Rather 

than discussing their concerns, he said "the owners first deferred the start date for the 

work (to the frustration and inconvenience of the builder) and they also avoided 

meetings and ultimately failed to disclose to the builder that they had engaged 

someone else to undertake the work". 

[37] The adjudicator noted: 

It has to be acknowledged that price uncertainty is common m the 
construction industry; particularly with the level of uncertainty in the 
construction process. It is for that reason that construction contracts contain 
detailed mechanisms for additional claims, variations and alterations to the 
price. 

[38] The adjudicator concluded that in his view there was a binding construction 

contract in place, and held therefore that there was jurisdiction for the dispute to be 

referred to adjudication. 

[39] The adjudicator then considered the issue of whether or not the owners were 

in breach of the contract. He noted the letter of 26 April contained no unilateral right 

of termination, He held there was no argument that the owners had breached the 

contract by appointing another contractor to carry out the work. 

[ 40] The adjudicator concluded: 

(a) There was a construction contract. 



(b) The owners countersigned the builder's letter after considerable 

discussion and on the understanding the builder would then act in 

reliance on the tenns of the letter. 

( c) When the preliminary budget exceeded their budget, rather than 

engaging with a builder and the architect to adjust the work to bring it 

within budget, it is apparent they revised the plans with the architect 

and appointed another builder. 

( 

[ 41] The adjudicator noted he had sympathy for the owners because the 

preliminary budget was far in excess of what they had budgeted for. He said 

however that the appropriate approach was for the owners to then work through the 

plans and the estimation, and to reduce the scope of the work and to fix the price as 

where possible. 

The Act 

[ 42] Section 3 of the Act describes its purpose. The Act provides significant 

reform to a process which disadvantages providers to the construction industry. The 

Act imposes a regime of regular and timely payments between parties; the provision 

of a speedy resolution process; and for the provision of remedies to recover 

payments due. In Salem Ltd v Topping Farms Ltd 5 the Court of Appeal stated: 

The whole thrust of the Act is to ensure that disputes are dealt with promptly 
and payments made promptly, because of the disastrous effects that non 
payment has, not only on the head contractor, but also its employees, 
subcontractors and suppliers: George Developments Ltd v Canam 
Construction Ltd. It is relevant to note for instance, that employees cannot 
set up counterclaims, set offs, or cross demands as a bar to recovery of a debt 
under s 23 of the Act, unless the employer has a judgment in respect of its 
claim or there is not in fact any dispute between the parties in relation to the 
employer's claim: s 79. 

[ 43] In the case NCB 2000 Limited v Hur/stone Earth Moving Limited 6 Wylie J 

stated at paragraphs [ 18] - [ 19]: 

The Act is in many respects draconian, but its overall focus is clear. 

5 CA 169/05, 27 September 2005. 
6 HC AK CIV 2010-404-8096, Wylie J, 23 June 2011. 



The purpose of the legislation is clearly set out in s 3. It seeks to reform the 
law relating to construction contracts and in particular, to facilitate regular 
and timely payments between parties to a construction contract. It also seeks 
to provide remedies for the recovery of payments under a construction 
contract. Disputes between parties under the Act must be analysed with 
these purposes in mind. 

[ 44] Part 3 of the Act provides for reference of disputes to adjudication. Section 

25(1) provides: 

Any party to a construction contract - 

(a) has the right to refer a dispute to adjudication; 

( [ 45] Section 38 provides: 

Jurisdiction of adjudicators 

( 1) An adjudicator's jurisdiction in relation to any dispute that has been 
referred to adjudication is limited to determining - 

(a) the matters referred to in sections 48, 49(1)(c), and 50(l)(c); 

(b) any other matters that are of a consequential or ancillary 
nature necessary to exercise or complete the exercise of the 
jurisdiction conferred by paragraph (a). 

[ 46] Section 48 provides: 

( 
Adjudicator's determination: substance 

( 1) If an amount of money under the relevant construction contract is 
claimed in an adjudication, the adjudicator must determine - 

(a) whether or not any of the parties to the adjudication are 
liable ... to make a payment under that contract; and 

(b) any questions in dispute about the rights and obligations of the 
parties under that contract. 

(2) If no amount of money under the relevant construction contract is 
claimed in an adjudication, the adjudicator must determine any 
questions of dispute about the rights and obligations of the parties 
under that contract. 

[ 4 7] Part 3 deals also with the effect of an adjudicator's determination. 



[48] Section 58 provides that an adjudicator's determination under s 48(l)(a) is 

enforceable in accordance withs 59, which provides: 

Consequences of not complying with the adjudicator's determination 
under section 48(l)(a) 

( 1) The consequences in subsection (2) apply if a party to the adjudication 
fails... to pay the whole or part of the amount determined by an 
adjudicator. 

(2) The consequences are that the party who is owed the amount... might 
do all or any of the following: 

(a) recover from the party who is liable to make the payment... as 
a debt due ... , in any court - 

( 
(i) The unpaid portion of the amount. 

(ii) The actual reasonable costs ofrecovery awarded. 

(c) apply for the adjudicator's determination to be enforced by 
entry as a judgment in accordance with subpart 2 of part 4. 

[ 49] Subpart 2 of subpart 4 deals with enforcement of an adjudicator's 

detennination generally. 

[50] Section 73 provides: 

Enforcement of adjudicator's determination 

(1) This section applies if an adjudicator determines that a party to the 
adjudication is liable ... to pay ... 

(a) an amount of money under the construction contract... 

(2) If this section applies a plaintiff may apply for the adjudicator's 
determination ... to be enforced by entry as a judgment... 

(3) The application - 

(a) may be made to a District Court; 

(b) must be made in a manner provided by the rules of that 
Court ... 

[51] Section 74 provides: 



Defendant may oppose entry as judgment 

(1) If the defendant wishes to oppose the judgment under section 73, the 
defendant must, within 15 working days ... apply to the District Court 
for an order that entry of the adjudicator's determination of a 
judgment be refused. 

(2) The application ... may be made only on the following grounds: 

(b) that the contract to which the adjudicator's determination 
relates is not a construction contract to which this Act applies; 

(3) If the District Court is satisfied that any of the grounds set out in 
subsection 2 (applies), the District Court must - 

( 
(a) refuse the application under section 73 to enforce the 

adjudicator's determination by entry as a judgment... 

(4) If the District Court is not satisfied that one or more of the grounds set 
out in subsection (2) applies, the District Court must - 

(a) accept the application under section 73 to enforce the 
adjudicator's determination by entry as a judgment; and 

(b) enter the adjudicator's determination as a judgment 
accordingly. 

(_ 

[52] The Act applies to all construction contracts but distinguishes residential 

construction contracts from other provisions. A residential construction contract is 

defined as a "contract for carrying out construction work in which one of the parties 

is the residential occupier of the premises that are the subject of the contract". 

[53] In relation to residential construction contracts the Act provides that it applies 

to residential construction contracts except in certain respects, one of which includes 

part 4 (ss 73 and 74) which relate to other measures for securing payment under the 

Act. Sections 73 and 74 provide for an application to the District Court for the 

adjudicator's determination to be enforced by entries of judgment. That application 

can be opposed on grounds that the contract which the determination relates is not a 

construction contract. If the District Court agrees then it must refuse to enforce the 

determination by entry as a judgment. 



[54] Accordingly in the case of residential construction contracts non compliance 

with an adjudicator's determination is confined to recourse to s 59. The successful 

party must apply to a Court to recover the determination amount as a debt due. 

[55] Section 59 is an enabling provision. Conceivably the process for recovery in 

the case of a non residential construction contract is speedier and more expedient 

because in that case a challenge to an adjudicator's determination is mainly limited 

to an argument about whether or not a construction contract between the parties 

existed. 

The defence 

( 
[56] The defendants' position is that a construction contract is a prerequisite to a 

valid determination under the Act and if there is a genuine evidential dispute about 

whether or not there was a construction contract then determination by summary 

judgment is inappropriate. The second aspect of the defendants' case is that even if 

there was a construction contract the determination purports to determine that an 

amount is payable by way of damages for breach of contract when such an award is 

not within the scope of enforceable detenninations available pursuant to s 59 of the 

Act - those being limited to determinations as to amounts for which a party is liable 

to pay "under" the construction contract. 

( 
[57] In his submissions Mr Price for the defendants complained that MVDW had 

not in support of its summary judgment application provided any evidential detail 

regarding the "making" of the contract. Instead such evidence as was provided 

appeared in MVDW's reply affidavit and was filed six weeks late - just four weeks 

prior to the hearing of the summary judgment application. 

[58] Mr Price invited me to dismiss the summary judgment application because of 

the failure by MVDW to provide sufficient evidence at the time the summary 

judgment application was filed. Alternatively he requested the Court to adjourn the 

hearing part heard in the event the issue of evidence conflict became critical to this 

Court's consideration of issues. Mr Price contemplated the filing of further evidence 

and submissions at an adjourned hearing. 



[59] In my view the reply evidence filed by MVDW responded to the defendants' 

claims of evidential conflict and was acceptable in this case because MVDW's 

evidence was in exactly the same fonn as had been presented to the adjudicator and 

was therefore known to the defendants. Accordingly I was not prepared to 

summarily dismiss the summary judgment application. Nor did I consider it was 

necessary to adjourn the hearing to receive further evidence or submission regarding 

evidential conflict. As will appear later by this judgment it is my finding that there 

was a significant conflict of evidence concerning material aspects of matters in 

dispute. 

Considerations 

( 
[60] This case is about MVDW's claim for losses allegedly suffered as a result of 

not carrying out the renovation works at the defendants' house. MVDW's claim was 

for project management fees of $4,070.00 to I June 20 I 0, project management fees 

of $18,000 from 2 June 20 IO to completion, and $52,248.80 being the IO per cent 

margin it would have been able to charge on materials and subcontractors' costs. 

[61] This judgment considers claims that the adjudicator's determination was 

invalid, and if it was whether it can be challenged at all in this summary judgment 

hearing. 

{ 
[62] For present purposes I consider the issues for consideration are: 

(a) Was there a construction contract and if not is the determination 

enforceable; and/or 

(b) Is the adjudicator's determination that the owners were liable to make 

a payment, a determination under s 48(l)(a). 

Was there a construction contract? 

[ 63] The defendants submit that if there is an evidential dispute as to whether or 

not there was a construction contract then the summary judgment application should 

be dismissed. In the event the Court agrees then of course no answer is required 



upon the second issue about whether the determination requiring the payment of 

general damages, was valid. 

[ 64] As my review of the relevant statutory provisions confirms, the Act provides 

two possible avenues pursuant to which as 48(1)(a) determination may be enforced, 

being: 

(a) Obtaining judgment for an unpaid determination amount, as a 

statutory debt pursuant to s 59(2)(a); and/or 

(b) Entry of the determination as a judgment pursuant to s 73. 

( 
[65] Both counsel have referred me to the authority of Patel v Pearson. I have 

already quoted from paragraph [ 45] of that judgment in my review of the 

adjudicator's determination. In paragraph [44] Miller J stated: 

( 

[44] The approach to jurisdiction taken by the English Courts is 
consistent with Stellar Projects and LSB v Loader, although the issue was 
not addressed explicitly in those judgments. I adopt the same approach. It 
recognises that an adjudicator's power under the legislation depends on the 
existence of a construction contract and a dispute under that contract that has 
been referred to adjudication. If those prerequisites have not been met, there 
can be no lawful adjudication. That is recognised in ss 73 and 74. An 
application may be made for entry of a determination as a judgment only if 
an adjudicator determines that a party to the adjudication is liable to pay 
money under the construction contract, or costs and expenses. The District 
Court is given jurisdiction to refuse to enter the determination if the contract 
to which the adjudication relates is not a construction contract to which the 
Act applies. A fortiori, a determination must be unenforceable if there is no 
contract between the parties, unless they have nonetheless agreed to refer a 
dispute to the adjudicator. 

[66] The Court in Patel was dealing with the s 73 (non residential construction) 

regime. I accept Mr Price's submission that the observations contained therein 

cannot be taken to be limited to just s 73 cases. They ought equally to apply to the s 

59 process. 

[ 67] The novelty with our case is that our Courts do not appear to have previously 

dealt with an application for summary judgment to enforce an adjudicator's 

determination. For the first time, it seems, our Courts have been asked to determine 



whether the issue of an adjudicator's jurisdiction is a matter for 'genuinely arguable' 

enquiry, 

[68] The position for MVDW, as submitted by Mr Taylor, is that the issues raised 

by the defendants are properly the subject of judicial review as indeed the comments 

of Miller J in paragraph [ 45] of his judgment appear to contemplate. 

( 

[ 69] In support of the defendants' proposition that the issue of a challenge to an 

adjudicator's jurisdiction may be advanced on the basis the adjudicator indeed had 

no jurisdiction (because there was no construction contract) Mr Price submits it is a 

process with which English courts are familiar and indeed has by its decisions 

endorsed. Mr Price has referred me to the Keating on Construction Contracts citing 

The Project consultancy Group v Trustees of Gray Trust 7• In that case Dyson J 

referred to an earlier case of Macob Civil Engineering Ltd v Morrison Construction 

Ltd in which he held that an adjudicator's decision which appeared on its face to 

have been properly issued would be binding and enforceable in the Courts whether 

or not the merits of the validity of the decision were challenged. He then stated: 

( 

But that was a case in which the alleged invalidity arose from what was 
claimed by the defendant to have been procedural error which amounted to a 
breach of natural justice. I said at page 98: 

If his decision on the issue referred to him is wrong, whether 
because he erred in on the facts or the law, or because in reaching 
his decision he made a procedural error which invalidates the 
decision, it is still a decision on the issue. Different considerations 
may well apply if he purports to decide a dispute which was not 
referred to him at all. 

In my view, different considerations apply where the adjudicator purports to 
make a decision which he is not empowered by the Act to make. One 
example of this would be where an adjudicator decides a dispute arising 
under a contract which is not a construction contract within the meaning of 
section I 04( I) of the Act. In that event, there is no right to refer the dispute 
for adjudication under section 108( I), since it is not a dispute falling within 
the scope of that subsection. It is only a party to a construction contract who 
has the right to refer a dispute under the contract for adjudication ... 
Accordingly, a decision purportedly made under section 108(3) in respect of 
a contract which is not a construction contract at all, or which is a 
construction contract entered into before Part II came into force, is not a 
decision within the meaning of the subsection, and is, therefore not binding 
on the parties. 

7 [2002] 2 T.C.L.R. 72. 



[70] Dyson J then stated: 

I conclude, therefore, that it is open to a defendant in enforcement 
proceedings to challenge the decision of an adjudicator on the grounds that 
he was not empowered by the Act to make the decision. 

[71] The learned Judge then went on to dismiss the application for summary 

judgment. He said it was not possible to resolve issues by summary process, and 

without full evidence and argument. 

[72] Mr Price submits the position appears to be similar in the Australian 

jurisdictions. The text Adjudication in the Building Industry 8, states at sections 

17.1: 
( 

An adjudicator's decision is either a valid decision or it is not valid. If it is 
not valid then it is not a decision under the particular Act and cannot be 
enforced under the Act. It is void. A party contesting the validity of a 
decision can apply to the appropriate court for a declaration that a particular 
decision is not valid. Alternatively, if a claimant endeavours to enforce a 
decision by obtaining a judgment, the respondent can raise the defence that 
there was a no valid adjudication ... 

Examples of a void decision are where: 

• There was no construction contract. 

[73] The New South Wales Court of Appeal in Broydn Pty. Limited t/as Time Cost 

and Quality v Davenport & Anor 9, also commented on the distinction between a 

void and voidable determination: 
( 

It is plain in my opinion that for a document purporting to be an 
adjudicator's determination to have the strong legal effect provided by the 
Act, it must satisfy whatever are the conditions laid down by the Act as 
essential for there to be such a determination. If it does not, the purported 
determination will not in truth be an adjudicator's determination within the 
meaning of the Act: it will be void and not merely voidable. 

[74] Mr Price submits a determination is unenforceable if there is no contact 

between the parties (unless there has been an agreement to refer the dispute to an 

adjudicator). Therefore he says the summary judgment application must be 

dismissed. 

8 (2nd Edition), the Federation Press, 2004). 
9 [2004] NZ WCA 394 at paragraph 52. 



[75] MVDW's position is that the defendants' only right of challenge in the terms 

it has lies with an application for judicial review. I disagree. I consider that to rely 

upon the judgment of Miller J in Patel for that proposition is to misquote the learned 

Judge's reference to recourse to judicial review. Rather, and as I noted earlier, there 

seems no basis upon which owners of private property pursuant to s 59 (as opposed 

to commercial property dealt with under ss 73 and 74) should not also enjoy the 

protection of a right to argue a jurisdiction challenge in cases where a builder seeks 

to enforce a purported construction contract. Miller J mentioned that absent the 

prerequisite of a construction contract between the parties "there can be no lawful 

adjudication" and "a determination must be unenforceable". 

( [76] Was there then a construction contract at a11? Although rueing the lack of 

significant submissions from the owners on the point - because the owners' counsel 

had effectively limited the owners' response to an issue of jurisdiction - the 

adjudicator determined there was as a matter of fact a construction contract between 

the parties. He referred to what that contract contained and determined it was 

binding because contract charge out rates had been identified even though a contract 

price may not have been. 

[77] I think it arguable there was no construction contract - in part because a price 

had not been determined but in particular because the owners claim to have advised 

the builder of budget limitations. 

[78] The builder denies receiving advice about the limitations. Clearly then there 

is a dispute of a significant factual kind that could impact upon any determination of 

the existence of a contract. 

[79] The adjudicator commented that the owners appeared to get "cold feet" once 

the builder provided a preliminary budget but he said that should not have provided 

any impediment to the owners agreeing to a reduced scope and detail for their 

project. The adjudicator was clearly of the view that the builder began work 

preparations believing a contract was in place. He was concerned the owners did 

nothing to prevent this work preparation being done until the day before the building 



work was due to begin. This notwithstanding the adjudicator noted he had some 

sympathy for the owners because projected costs exceeded budget limits. 

( 

[80] The adjudicator may well be right in his conclusions there was a construction 

contract but this Court cannot reach that conclusion on a summary judgment basis. 

The defendants' affidavit evidence supports the contention that all that existed 

between the parties was an agreement that the defendants would pay MVDW to 

price up some proposed renovation works based on their expressed requirements of a 

maximum budget of $450,000 and delivery by Christmas 2010. Instead, and 

subsequent to the letter signed on 26 April 2010 MVDW priced up proposed 

renovation works with an estimate of $799,000 with a further approximate $250,000 

for excluded items. Also at that time MVDW advised that the works could not be 

completed by Christmas 20 l 0. 

[81] With regard to the letter of 26 April 2010 the following ought also be 

considered: 

(a) There is little or no reference to the scope of works involved even 

though there is a reference to alterations and additions. 

(b) There is nothing which refers to the extent of works to be carried out. 

[82] MVDW asserts the owners contracted to do whatever work may ultimately be 

done irrespective, as the defendants contend, a maximum budget and a time 

specification applied. Arguably a degree of implication and consideration of 

extrinsic material is required for the purposes of determining the extent of 

contractual obligations. 

[83] Whilst this Court may share the adjudicator's concern about the owners 

failure to inform MVDW earlier of its decision not to proceed with MVDW's 

building services, this is not the kind of case for a robust approach to be adopted by 

summary determination. 



[84] Accordingly the summary judgment application must fail. There is an 

arguable case a construction contract had not been concluded and it follows therefore 

that there is an arguable case the adjudicator had no jurisdiction for the 

determination he made. 

[85] Although in that conclusion no purpose is served by my considering the 

second issues raised, I will nevertheless express my finding upon it. 

Did the adjudicator determine a payment was due under a construction contract? 

( 
[86] The second issue raised, in the alternative, concerns the adjudicator's 

determination that an amount of money was payable as damages for breach of 

contract. The defendants' position is that whilst purporting to make a determination 

pursuant to s 48( l )(a), the adjudicator was acting in excess of his statutory 

jurisdiction and as a consequence the determination was invalid. Alternatively the 

adjudicator was not making a determination pursuant to s 48(l)(a) at all and 

therefore such determination is not enforceable. 

[87] Mr Price observes that the determination is silent as to whether the amount of 

money determined to be payable was payable as damages for breach of contract but 

even if such was intended, he submits the adjudicator exceeded his jurisdiction by 

ordering that damages at all could be paid in the circumstances of this case. 

(_ [88] The defendants' position is that the adjudicator had no jurisdiction to make a 

determination for the payment claimed by MVDW. It will be recalled that the claim 

comprises sums for project management fees and for a margin on materials and 

subcontractors' costs. 

[89] MVDW's position is that these were damages due under the parties' contract 

and that the purpose of a damages claim is to provide a remedy commensurate with 

the defendants' breach of the contract. 

[90] I agree with Mr Scott that that should be so but I do not accept the Act is as 

helpful as that. 



[91] Section 38 limits an adjudicator's jurisdiction to matters referred to in ss 48, 

49(l)(c), and 50(l)(c), and to other matters of a consequential or ancillary nature, 

unless the parties agree to extend the jurisdiction beyond those limits. 

[92] Section 48 enables an adjudicator under a relevant construction contract to 

order a payment under that contact (s 48(a)) and to determine questions in dispute 

about rights and obligations under that contract (s 48(l)(b)). 

C 

[93] Section 58 makes it clear that a determination under s 48(l)(a) is enforceable 

in accordance with s 59 whilst determinations under s 48( I )(b) are not. Instead 

pursuant to s 61 a party can bring proceedings in any Court to enforce a 

determination under s 48( 1 )(b ). 

[94] It is apparent from this review that the Act differentiates between 

determinations as to a liability "to make a payment under the relevant construction 

contract" and determinations as to "parties' rights and obligations under the relevant 

construction contract". Whilst the Act envisages that both are to be complied with 

(i.e. binding), only the former are enforceable through the s 59 process. 

[95] It is in this context a question arises about whether or not a liability to pay 

damages for breach of contract is a liability to "make a payment under" that contract. 

[96] MVDW's position is clear, namely that it had a contract to do work. The 

defendants say that contract was to prepare an estimate of costs only. As earlier 

noted the adjudicator's determination does not indicate whether it was made 

pursuant toss 48(1)(a) or 48(1)(b). 

[97] It is clear from a review of the above referred two subsections that the Act 

differentiates between determinations as to liability "to make a payment under the 

relevant construction contract", and determinations as to the "parties' rights and 

obligations under the relevant construction contract". Although the Act envisages 

that both are to be complied with, only the former is enforceable. 



[98] In my view a liability to pay damages for a "breach of contract" is not a 

liability to "make a payment under" that contract. The differentiation between 

liability to pay a debt and liability for damages is a well established one. I agree 

with Mr Price's submission that for a damages for breach of contract determination 

to come within s 48(1)(a) one would either need to treat an award of damages as 

being an obligation to pay money under the contract (which could not be the case) or 

to treat "under the contract" as meaning "arising out of', which would be contrary to 

the distinction between matters "under" and "arising out of' an agreement. 

C 

[99] Therefore a claim for damages falls within the scope of a "rights and 

obligations determination" and is not a claim for payment under a construction 

contract and as such is not as 48(1)(a) determination nor is enforceable pursuant to s 

59. 

[ 100] Finally it is by no means clear that MVDW's payment claims are properly the 

subject of a claim under the Act. Payments claimable are for construction work. 

Section 6 defines the meaning of construction work. For our purposes relevantly it 

provides: 

(1) 

(b) the construction, erection, installation, carrymg out, 
alteration, repair, restoration, renewal, maintenance, 
extension, demolition, removal, or dismantling of any works 
forming, or to form, part of the land ... 

[ 101] MVDW's claims include for consultancy fees and for loss of an opportunity 

to charge a margin. I consider that the Act does not presently authorise claims for 

payment in connection with construction work preparation or consultancy work in 

connection with proposed work. Therefore, I would have concluded that the 

adjudicator exceeded his jurisdiction by ordering a payment of a sum of money for 

work which was not construction work. Further, it not being work for which a 

payment could be ordered under a construction contract (rather it being a payment 

about a dispute of rights and obligations of the parties under that contract) the 

determination was not enforceable pursuant to s 59 but instead was enforceable 

pursuant to s 61 wherein the Court is not bound by an adjudicator's determination. 



Summary 

[102] Two kinds of challenge are available to an adjudicator's determination. 

There are those that are voidable and there are those which are void. In respect of 

the former challenges of the kind asserting breaches of natural justice may be raised 

in support of a claim that the adjudicator got it wrong. In that situation a challenge is 

properly the subject of an application for judicial review. 

[103] On the other hand to assert that something is void is to assert it was made 

without jurisdiction and is therefore not a determination but rather a nullity and does 

not exist. 

( 
[104] In this case if there was no contract (as I have determined is arguable) then 

there was no adjudication and no determination resulted. Judicial review is not the 

appropriate forum for dealing with issues of voidability. In section 73, those issues 

are specifically for consideration by the Court when an application if made to 

enforce a determination by entry of a judgment. Although s 59 does not specifically 

direct the Court to consider whether the determination relates to a construction 

contract, quite clearly it is intended pursuant to s 59 that that enquiry be made if 

raised in opposition to a claim for judgment. 

[105] Clearly a decision of an adjudicator would be provisionally binding if the 

adjudicator had jurisdiction to make the determination. If the adjudicator had no 

jurisdiction to make the determination then the decision is not provisionally binding 

on the parties. Therefore if there was no construction contract an adjudicator could 

not make a decision that was binding. Therefore is open to a defendant in an 

enforcement proceeding to challenge the decision of an adjudicator on the grounds 

that he was not empowered by the Act to make the decision. Whilst the Act 

empowers an adjudicator to determine disputes under a construction contract, if there 

is no construction contract then any determination will have no legal standing at all. 

Result 

[106] The application for summary judgment is dismissed. 



( 

( 

[ 107] Costs are reserved to be determined in the cause. Even on the defendants' 

account some payment may be due to MVDW for services rendered pre 

construction, even if such claim may not be provable pursuant to the Act. 

Associate Judge Christiansen 


